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ODFW Fish Passage Administrative Rule Revision Initiative  

Virtual TEAMS Meeting --- June 1, 2021 (2pm to 4pm)  

Draft Meeting Minutes 

Virtual TEAMS Meeting Started at 2:00 pm 

Meeting Attendees:  

ODFW: Greg Apke, Alan Ritchey, Katherine Nordholm, Pete Baki 

Task Force Members (Rules sub-committee): Kelly Moore, Ken Bierly, Zak Toledo, Steve Albertelli, April 
Snell, Terry Turner  

William Cunningham was absent from the meeting 

Members of the public: Amanda Astor, Brian Posewitz, Bruce Scanlon, David Moskowitz, Fred Messerle, 
Allen Gillette, Mike Ogle, Mike Tripp, Cash Chesselet, Ian Courter, James Stupfel, Shaun Pigott, Meghan 
Tuttle, (with possible other attendees joining throughout the meeting).  

 

Welcome and Introductions (5 min) 

Apke started the meeting at 2:00pm. He thanked everyone for joining and reviewed the process 
for the meeting including stating that the meeting was being recorded and that the MS Teams 
chat function would disabled.  

Apke facilitated rules sub-committee introductions. Cunningham was unable to join this 
meeting.  

Apke reviewed the agenda and outlined the plan for the meeting, the public comment period 
will be at 2:25pm, chat will be enabled for the public comment period.  The rest of the meeting 
will be dedicated to discussions about the first few sections of the OARs.  

Apke shared the draft meeting minutes from May 18th for review. Snell mentioned a possible 
typo mentioned the meeting adjourning at 2:15 rather than 4:15. Apke will make the change to 
the minutes, he stated importance of the meeting minutes as a record of the meetings, 
discussions and the decision-making process.  

Bierly asked if there was a need to approve the meeting minutes. Ritchey clarified that yes, we 
should verify that the meeting minutes are correct so they can be posted in a final capacity.  
There was no opposition to making the meeting minutes finalized after addressing the typo.  

ODFW Fish Passage Web Page (5 min) --- ODFW Fish Passage Requirements  

Apke mentioned that the first public comment period for the rules revision process has closed 
and all information and documents have been posted online.  

https://www.dfw.state.or.us/fish/passage/
https://www.dfw.state.or.us/fish/passage/
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Rules of Order (10 min) 

At 2:12 pm the meeting transition into the rules of order. Apke presented his screen and 
showed the proposed rules of order. He reiterated that the purpose of the rules sub-committee 
is to review and advise the task force (next meeting is this Friday June 4). Toledo suggested a 
few “semantics change” from “willing to live with it” to “willing to accept it.” Apke made the 
note. Bierly had a question, “What is the point of consensus minus one?”  Bierly’s thoughts are 
that it is either consensus or not.  Ritchey, clarified that the document was originally intended 
to review and possibly pick one of the multiple options.  

Albertelli thought that we may have lost the thread on the make-up of the rules sub-
committee. Mentioned that he understood a desire for one member from each group 
represented in the task force to be part of the rules sub-committee and then it grew because of 
interest. Apke clarified that it was a hope to have every user group from the task force 
represented but there was no formal attempt to fill the rules sub-committee with specific 
numbers of representation.  Apke mentioned the rules sub-committee members volunteered 
from the Fish Passage Task Force. The rules sub-committee does have representation from all 
user groups. Albertelli mentioned that there may be some user groups that are more 
represented on the rules sub-committee than other user groups and that may lead to different 
representation on the rules sub-committee if it came to voting.  

Bierly stated that he thought that the whole point of consensus is to get away from voting. The 
whole purpose of consensus is to discuss interest and how these rules can be used to 
accomplish the purpose of the Statutes as drafted. Bierly and Albertelli both agreed that the 
process outlined seems useful. Snell also thought that they seem helpful, but overly formal. 
This process will have multiple levels of review. She also agrees to changing the wording and 
eliminating the “consensus minus” option.  

Apke clarified that there will be future opportunities for others to comment at a future Task 
Force Meeting as well as when the rules go to the Oregon Fish and Wildlife Commission. Moore 
thought that the rules sub-committee should keep it as a consensus and not include the 
consensus minus one option. Turner, mentioned that if we strive to get consensus this could be 
a very long process. He recommended aiming for consensus and adding supporting or opposing 
comments when needed.  

Action Item:  Apke will edit the rules of order and present the revised rules at the next meeting.  

Public Comment Period (30 min) 

Apke mentioned that he has sent written public comments to the rules sub-committee and 
posted all comments online at the ODFW web site. He opened the meeting for verbal public 
comments. Asks for people to indicate when they wanted to speak by using the raised hand 
function and to please state their name and where they reside. 
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David Moskowitz – Executive Director of the Conservation Angler a wild fish conservation fish 
organization. He supports what most people were saying about the group striving to be 
collegial and conversational and achieving agreement which can be different than consensus. 
Does think that some of the issues may come down to rules sub-committee. He suggests adding 
a “minority report” for disagreements or non-consensus. Allows one person or a group of 
people to file a report. This helps put things on paper rather than just disagreeing and makes an 
opportunity to put disagreements into writing.  

Finlay Anderson – Works with green energy and hydropower projects. Statement is about the 
policy statement or the preamble.  Reiterates that the purpose of these rule revisions is to 
integrate rules with climate changes. He thinks there are opportunities here for win-win in 
terms of hydropower and clean energy and to be opportunistic as well as playing defense. He 
recommends trying to capture that in the policy statement.  

Brian Posewitz – From WaterWatch. Wanted to flag an issue as we move into rules sections. 
WaterWatch has submitted multiple comments, and Brian is not confident that the comments 
have been included in the work product documents or in the correct sections. Worried that all 
of WaterWatch’s comments will not be included in the products reviewed. Apke offers to follow 
up off-line to check to make sure that the comments are in the right space.   

Public comment session concluded at 2:39. Apke disabled MS Teams chat function. 

Discussion of Public Comments (55 min) 

Apke reviewed how the submitted public comments have been set up for review. Reviewed 
how the line numbers work. Offered to distribute line-by-line rules, they are also posted online.  

Apke presents his desktop and shows the Policy and Intent section on the screen. 635-412-0001 
- (new draft section Policy and Intent). Reviewed the discussion and the resulting draft from the 
last meeting. New draft language was presented for discussion. Bierly suggested that adding 
the word statute and recommends making the distinction between the statue being adopted by 
the legislature and the policy was adopted by the commission. To clarify the legal hierarchy. 
The policy being modified here are less of a legal influence than the statutes. They are two legal 
entities.   

Apke asks if this policy and intent statement even necessary. Toledo thinks that this is 
something that should move forward and discuss at the Task Force and move through the 
agency. There are a lot of rules that do have this preamble. Toledo thinks that the rules sub-
committee should move it forward from here.  

Albertelli does not think that it is necessary, but that there are benefits for including it. 
Especially for including the intent from the Bill. Thinks if it does go forward, that it’s worth 
including that.  
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Apke asks if the draft number one is worth moving forward. Albertelli thinks not, because draft 
one is missing the commentary of the last sentence in the original draft around the intent of 
these rules and recognizing the burdens placed on the owners.  

Snell agreed with the comment around minimizing the burden to water users. That was 
previous version of the statement. Apke asks about adding the language about minimizing 
burden to water uses back to version one. Albertelli’s supports the addition to the new policy 
section to maintain the reasoning for the policy.  

David Moskowitz – Member of the public, raised his hand and made a comment. He thinks that 
the language about minimizing the burden is problematic. He thinks that that creates an intent 
that is not in the statutes.  

Apke– States that the policy statement in the statue is what we fall back to. Ritchey, does not 
see this changing how this would change how we implement policy statute.  

Turner - mentions that he can’t think of a good reason to put in policy statement that the intent 
of the policy is to minimize the burden to the users. Does not think that this should be some of 
the primary language in the document. He does think that this is a problem. That it may give 
undue authority where we aren’t given that in the statute.  

Moore supported sticking closer to what is in statute and stay close to what we are saying 
about climate change.  

Ritchey clarified that we do have language that says, “The department shall seek cooperative 
partnerships to remedy fish passage problems.” 

Snell– Clarifies that if there is a large difference of opinion here. And if there is not an 
agreement on what language to use she suggests that we not use the policy statement at all. Or 
make it very short. She works with water users and those users are often “burdened” with 
needing to pay for fish passage at structures that they don’t even own. She is not going to “die 
on her sword” for the language.  

Moore asked about when the statue was created. They came up with some language and we 
can go with that. Apke pointed to documents (Report to the 71st Oregon Legislative Assembly) 
around the development of the current statutes on the website that does have that history.  

Albertelli asked if there is another place where we can acknowledge that the purpose and 
intent of these rules were to address the climate change policy. Recommends keeping it short 
and add a sentence about why the changes were done in 2021. Bierly thinks that the language 
about cooperation and collaboration from the statute is important.  

Action Item: Apke – will work to get a three-sentence preamble up to the committee for 
further review.  
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Albertelli– thinks that we are getting to a consensus on the short three sentence policy intent 
statement. Three sentences should do it. One to reiterate the policy statement in statute, one 
to acknowledge that rule revisions were required to address climate change policy and that the 
intent is work cooperatively. Asks if that captures it.   

Action Item:  Albertelli will work on something and send to the rules sub-committee.  

General Comments section (sorted by line)  

Apke introduces the general comment section and the numbering system. The rules sub-
committee can go through them line by line. He asked if he needed to read them, or how to 
efficiently move forward.  

Bierly asked if there are any pre-judgment on if ODFW has made any judgement on rules vs 
technical guidance issues. Apke thinks that the first two comments are captured in the rules 
and that the lamprey comments will be added into the list.  

Bierly states that the third item is more of a general comment. There is a desire to provide 
passage at all places and that will play out in discussion around triggers.  

Apke addresses comment 111 which asks for promotion of clean energy. This might not be 
appropriate in our rules. For this comment. Comment 112 – gets into the definition around net-
benefits. Ritchey asked about the “No” in the document and Apke clarifies his column around if 
they conflict with statute. Moore for specific comments recommends figure out where they 
apply in rule that the rules sub-committee may want to make notes here to look at what net 
benefit states around clean energy. Apke make a note to look at this rule when the rules sub-
committee discusses “net benefits”.  

Apke reviews comment number 165 – which offers the need for a cost-benefit analysis to the 
rules and offer flexibility. We don’t currently do this for prioritization or net-benefit analyses. 
Albertelli recommends moving this to the net benefit section.  

Toledo and Albertelli – mention that the waiver and exemption section are sort of cost-benefit 
analysis. Toledo mentioned that the consideration in a prioritization is transformable to 
mitigation sites selections too.  

Apke cautions about the time and complication in the efforts around this kind of prioritization.  

Toledo does not see this as something “requiring” this method but suggesting that it is an 
option here. Just suggesting this as an option to those interested.   

Comment 167, Apke thinks this comment is mostly context around coho, Albertelli agrees. They 
don’t see a need to revise a specific rule.  

Comment 253 – Apke summarizes that the comment is suggesting we follow the WDFW culvert 
assessment method using more science-based and analytical approach. Is all important. Apke 
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asked for perspective on how to make discreet rule changes from this comment. Toledo is not 
familiar with the process, askes how would you direct it or incorporate it into rule making.  

Apke has – one comment on 165, but otherwise does not see any discreet rule 
recommendations for these comments. He is taking notes and will find if there are specific 
things that need to be revisited, but for the sake of the nine general comments sections that we 
have received there are no specific general rule changes. Asks if this process will work for the 
remaining comments.  

Brian Posewitz, from WaterWatch – asked comments that WaterWatch submitted that were 
more general in nature he did not see them in his section and wondered if he should review 
them or not. Apke is pretty sure they are captured in more specific sections, asked for a one-on-
one follow-up review in the meantime before the next meeting. Brian agreed to a review.  

635-412-0005 – Definitions Section  

Apke started with comment number 7, states that there are general comments here as well. 
This one is a reference to the 30% threshold.  

Albertelli – asked about how we broke up the lines. Thought there would be a way to search by 
number. That was his initial understanding. Bierly thinks we should go through quickly and 
categorize all of the comments. Albertelli asks whether it was the Department’s intent to 
verbally address each individual comment from the public at the RAC meetings. Apke clarifies 
that the intent was to read them quickly and discuss them and then go back to address them.  

Moving on back to comment 7 – Bierly - it’s about triggers. Apke moves on to comment 54 – it 
is adding in definition of abandonment. There are other comments around abandonment. Asks 
for any insight.  

Ritchey asked about the process. Asks for clarity on the process, are we not discussing things 
now. If we are discussion things now or just “parking them?” The previous comment may have 
warranted discussion.  

Apke reponed that indeed we do need to have discussions around this. Rules sub-committee 
moves back to comment 7 – this is about triggers, and the 30% trigger. Ritchey states that this 
will be a key issue that we will discuss. We do need to have a deeper dive. Asks the rules sub-
committee if we want to do that now? Or do we want to proceed forward with other topics. 
Albertelli– suggest that now we need to have discussion about each topic. Turner mentions that 
this one does deal with cumulative triggers but there are many other comments that deals with 
those too. Should we review them all at once? We are going to get lots of other input here.  

Toledo mentioned that it does seem like it would be most effective to cluster around topics. 
Apke agrees that does make since, but this will require time and organization. Proposes to look 
at frequency of meeting and length of meeting. The two-week intervals are difficult given time 
constraints and other workload. Apke discussed the challenges of organizing all this 
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information. Turner asked if there are resources that the rules sub-committee members can 
provide to help with this work, perhaps help with the administrative work. Apke is open to 
parsing out work, could we spread up the work by taking separate sections and spreading them 
out.  

Bierly would be willing to help organize, he would go through and clump by topic according to 
how he sees the comments, and where they fall in the issues so the rules sub-committee could 
move through them issue by issue. Albertelli and Bierly plan to make a spreadsheet and make a 
column with a line number that could be sorted. Comments can be added to multiple line 
items. Turner clarifies for the public that this work is just to number where they comments go 
and not to interpret or truncate the comments.  

General discussion around comments and how to sort through them. 

Ritchey mentions that there will be some comments that circle around similar issues. Apke 
mentions that this will need to be the rules sub-committee publicly so that people can see 
where their comments ended up.  

Apke addresses the timeline for this. June 15th is the next meeting. Things need to be posted ~ 
one week in advance of a public meeting, and they will need to be out by June 7th. Bierly thinks 
it can be done by then (6 days from now). Apke agrees to try that. Have products from Bierly 
and a revised spreadsheet to review, also to have them posted out to the public for review 
before the next meeting.  

Action Item: Albertelli and Bierly will get with Turner to review the spreadsheet. Will attempt 
to have a product by Monday.   

Public Comment by Mike Ogle – Suggest that we lead better about topics that the public can 
comment on in the future (undirected and scattered). Suggests different meetings in the future 
with individual focused meeting(s) structure and topics that focus on specific rule sections or 
topics (triggers, definitions, etc.). Something a little more directed and not so broad and easier 
for the public to track. 

Apke agrees that that is the goal for the work that the rules sub-committee is currently 
undertaking. Currently, we are not going to change the meeting schedule. The next meeting is 
the 15th from 2:00-4:00. Will work the next couple days on meeting minutes and an improved 
and more focused product.  

No other action items.  

Meeting concluded at 4:05pm.  


